ubrogation: Ringo Starr Was Right - It
Don’t Come Easy!

- Rui Fernandes 02014
Fernandes Hearn LLP, Toronto



Topics

‘Subrogation Principles

" Aviation Claims

Rail Claims

B Jrucking Claims

Marine Claims

| L.oad Brokers, Warehouse

opments on Freedom of
d Waiver of Subrogation




Phase

Claim Letter

Pleading

Exchange of Documents
Examinations for Dis.
Mediation

Pre-Trial

Trial

Ih

Cost

350

1000

2000

6000

3000

3000

25,000

Spent

350
1350
3,350
9,350
12,350
15,350

40,350

- Uneconomics of Subrogation
= $120,000 Claim: 25% Contigency: Recovery $100,000

What Lawyer Earns
24,650

23,650

21,650

15,650

12,650

9,650

-15,350



Phase

Claim Letter

Pleading

Exchange of Documents
Examinations for Dis.
Mediation

Pre-Trial

Trial

Ih

Cost

350

1000

2000

6000

3000

3000

25,000

Spent

350
1350
3,350
9,350
12,350
15,350

40,350

- Uneconomics of Subrogation
= $120,000 Claim: 25% Contigency: Recovery $60,000

What Lawyer Earns
14,650

13,650

12,650

6,650

2650

-350

-25,350



Subrogation

An 1nsurer who has paid the insured 1s
entitled to exercise rights at law against a
third person liable to the insured in respect
f the events giving rise to the insurance
n. The insurer is “subrogated” to the
fights of the insured



Subrogation

= [egal Basis of Subrogation



Subrogation

‘Rights of Insurer
= The insurer “steps into the shoes of the insured”



Subrogation

‘Limits on Insurer’s Rights

= Contractual Exemption or Limitation

= Estoppel

= Time Bar

= Windfalls

= NC l.°< Against the Insured or Co-insured



Subrogation

Duties of Insured

® An msured is obliged to assist the msurer to
exercise the rights of subrogation. An
insured may be required to protect suit time
(€Specially if the claim is presented to the
fiSurer near the end of the time for suit). An
msured §1}0uld not prejudice the right of
Sbtogation of the insurer.



Subrogation

= Waiver of Subro gation

" An agreement by an insurer (or insured) that
the insurer will not pursue a third party to



Subrogation

= Allocation of Expenses & Recoveries

= At Common Law

s Statutory Allocation — Ont. Insurance Act
= Contract



Subrogation

= Control of Litigation
= At common law the insured has the right to

carriage and control of the litigation until 1t 1s
lly indemnified.

B A subrogation clause can alter this right



Aviation Claims

= Montreal Convention governs most
carriages — applies only to international

travel — Limit 19 SDR per kilo ($32 per
kilo)

B Dc etic Carriage — AC: $1.10 per kilo but
fiotless than $50. Written intent within 14
[4ys of receiving goods, 21 days for delay,

IMI20 days if lost. 2 years to sue



Rail Claims

. Domestic carriage 1s subject to Railway
Traffic Liability Regulations SOR/91-488

&= Subject to rail carrier tariffs and to
confidential contracts

sExample CP Rail: $2 per 1b with cap of
390,000 — Tariff item 200

Pitterent from USA



Truck Claims

fCanada — Domestic Law

USA — between states — Carmack
Amendment

/2



" Use of Bills of Lading

" Law Governing Carriage of Goods
= Statutes
Contract — such as a bill of lading

® Common Law — law developed by judges
through decisions of the courts and similar
fibunals — case law or precedent



~ Use of Bills of Lading

= If no statute applies or not contract applies,
then as a carrier — common law applies —
you are the insurer of the goods

SN0 limitation of liability
SN0 statutory defenses
WMaluation of Loss 1s affected



Use of Bills of Lading

= [n Canada — federal statute — Moror Vehicle

Transport Act and Conditions of Carriage
Regulations, SOR/2005-404:

. | - the conditions of carriage and
limitations of liability that apply to transport
Byan extra-provincial truck undertaking are
those s,c:tr in the laws of the province in
el the nsport originates




Use of Bills of Lading

In Canada — federal statute — Moror Vehicle
Transport Act and Conditions of Carriage

p
L.



Statute That Applies

[Law that applies 1s the law of the province
where the shipment originates

B Yukon Territories — no legislation

N 'Labrador- no legislation

sNOrthwest Territories & Nunavut — no

col1slation.




Statutory Effects

Carriage 1nside a province — provincial
legislation applies (except PEI, Nfld. &
Lab, NWT, Nunavit)

B Between provinces — law of province of
Or1 gj |

B @rigin i PEIL Ntld. & Lab, NWT, Nunavit

gontract of carriage if any



Provinces with Laws

Nova Scotia — Carriage of Freight by Vehicle Regulations s. 10 — bills of
lading shall be issued in triplicate

Manitoba—Highway Traffic Act, s. 313(1) a bill of lading shall be issued by
he carrier

Quebec— Transport Act, Transport Regulation 1198/99— an operator of heavy
vehicles must issue a bill of lading



It Statute Doesn’t Apply

Need a stand alone contract of carriage —
typically a bill of lading 1s 1ssued or an
overall contract that governs the
telationship of the shipper and carrier and

p
L.



In Transit v. Bailment

Most carriers use an uniform bill of lading
entitling the carrier to limit liability to $2
per pound.

BT cargo 1s stolen or damaged while at a
Storage or distribution terminal awaiting
flitther on carriage the argument is made
it the bill of lading (or legislation) doesn’t
IBBly as the cargo is not in transit.

bl
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In Transit v. Bailment

Argument 1s made that the loss at a terminal
has to be paid in full since the goods are not
In transit.

B New Brunswick Court of Appeal in Pro
fransport Ltd. v. Day & Ross Inc. 2011
104 has laid the argument to rest



In Transit v. Bailment

= “There 1s no logical reason or legal support
for the proposition that the contractual
relationship between the parties was
transformed from a contract for the carriage
Of g00ds to a bailment contract once the
J00ds arrived [at a destination]”



Marine Claims

. Carriage by Water to and from Canada,
inside Canada - Marine Liability Act

B Hague Visby Rules
applies only to bills of lading



T'rough Transport Carriage &
Himalaya Clauses

= Himalaya Clause — a contractual clause
expressed to be for the benefit of a third
party who 1s not a party to the contract.

B lypical — a stevedore unloading a ship may
be given the benefit of the defences under
irocean bill of lading by a Himalya clause
{ikthe bill of lading which extends the
gOMitract to sub contractors, agents etc.



l!!i‘()llgh Transport Carriage &
' Himalaya Clauses

= [n Canada the Supreme Court of Canada
accepted the Himalaya clause as valid 1n
TO International Terminal Operators v.
Miida Electronics.

8A) a clause 1n a bill of lading extending the

benefit



!ough Transport Carriage &
Himalaya Clauses

The Federal Court of Appeal has held that a
rail carrier 1s entitled to benefit from the
ocean carrier’s bill of lading terms

n utique Jacob Inc. v. Canadian Pacific Railway Co.

MR Cami Automotive, Inc. v. Westwood Shipping Lines Inc.
it both cases there was a confidential
gontract between the rail carrier & ocean

liricr
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Adore Conservative Courts:

Siemens

‘Siemens Canada Limited v. J.D. Irving, Ltd. 2012
- FCA 225.

= 1n the course of being loaded upon a barge, two
valuable steam turbine rotors worth forty million
dollars fell into the waters of Saint John Harbour

e 3



[Limitation: Siemens

Barge operator brought limitation
proceeding to limit liability to $500,000 per
the 1976 Limitation Convention

[O]ne of the goals of the Convention was to reduce the
imount of litigation as far as actions for limitations of
ity were concerned, explaining that to achieve that
yal, the signatories to the Convention had agreed to
rease :li.'mitation fund and to create “a virtually

teakable right to limit liability”.



[Limitation: Siemens



Freight Forwarders

= Many forwarders have terms and conditions
applicable to their business 1.e. Canadian
International Freight Forwarders
Association — will be applied by courts

SFAgent or Principal?
= T l;nc%" to Sue — 9 months

[Pi1 nitaﬁf" Amount — 2 SDR per kilo
$59.36 ) {S,OOO SDR ($126,000)



[.oad Brokers

» Tripar Transporation LP v. U.S.
Consolidators Inc., Linda Earle-Barron and
onathan Turner August 23, 2012 Court file
SC-1100001987-0000 (Brampton) a carrier
Sued a load broker and its three officers and
glirectors for a number of unpaid mvoices



[.oad Brokers

8 Tripar Transporation : Load broker said
“we are icorporated and we are bankrupt —
g0 away — you can’t sue us.

ourt: directors and officers of a
gorporation can be held personally liable for
g€ corporation's breach of trust where they
ither ki 6ingly directed or knowingly
i88iSted in the corporation's breach of trust



[.oad Brokers

= To prove "knowing assistance", the directors and officers
must have actual knowledge (or be reckless or willfully
blind) of the corporation's breach of trust and that the
disbursal of trust funds is in breach of trust. If the trust is
imposed by statute (as 1t was in this case, as per s. 191.0.1
3) of the Highway Traffic Act), then the person will be
leemed to have knowledge of it, as persons are deemed to
Ve knowledge of the law



Warehouse Claims

Typically, a warehouse 1s subject to
provincial legislation — Warehouse Receipts
Act — duty of care towards goods

| \uyuw I Contract vs. Statutory
ECuirem @nts and Public Policy



- Courts are more conservative

Judges are becoming more conservative
and less inclined to create new law, leaving
to government

s Recently, our newest nominee to the
Supreme Court of Canada stated: “We’re
flot another Parliament,” “It’s not up to us
§0Isay this is not a good law, it ought to be
w mg@d@' Marc Nadon



Supreme Court of Canada

" The “Tercon’’ case set the trend for freedom
of contract

2010 Decision — Deals with the application
of the rules of fundamental breach and
ontractual exclusion clauses

'



S.C.C. —Tercon

-.C. did a RFP for construction of a
- highway
= Tercon bid. Lost the contract and alleged

that B.C. breached express provisions of the
ndermg contract by allowing a bid from

p
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S.C.C.—-Tercon

. S.C.C. — fundamental breach of a contract 1s

EXception: must be contrary to public policy
Stich that it overrides the public interest in
ftcedom of contract



SORC@. — Tercon

* Tercon application rules:

= A) Does the clause apply? Look at intention
of the parties



S.C.C. —Tercon

Freedom of contract 1s paramount.



Kruger Decision

Kruger stored paper products at First Choice
[ogistics warehouse in Vancouver

& Fire originated in a forklift caused $16 million
in damages to the Kruger product

At trial the judge found First Choice liable for
the fire, did not allow them to limit liability
il did not allow any part of warehouse
i8tcement to apply to the defence

&,



Kruger Decision

Warehouse agreement was poorly drafted and
done orally and 1n draft — never signed

B Warehouse receipt terms were in conflict with
warehouse agreement terms

slhe warehouse agreement provided for
gxclusion of liability for fire and limitation of
li@bility in various ways: based on packages and
pdsed on rage rate — common to industry



Kruger Decision

Warehouse agreement contained a clause
stating that Kruger had to get insurance on the
stored product and Kruger’s insurer could not
Subrogate against First Choice logistics.

BESubrogation would allow Kruger’s msurance
gompany to pay Kruger for its loss and then
Biing a law suit in Kruger’s name against
BiiSt Choice to recover what it paid out.



Kruger Decision

‘= Warehouse agreement contained a clause
stating that Kruger had to get insurance on the

nsure and keep insured any of i1ts own property in, on or
yout the Warehouse, in which Scott itself has an insurable
terest, 1 lding, without limitation, Scott’[s] inventory,
1iture, fi xes, and equipment.



Kruger Decision

Warehouse agreement contained a clause
stating that Kruger’s insurer could not
subrogate against First Choice logistics.

)EVET O e"h_an a liability that arises by virtue of the Indemnified Party’s
sconduct, in connection with;



Kruger Decision

Trial judge held that a waiver of subrogation
clause was contrary to public policy and was
contrary to the Warechouse Receipts Act
which holds that a warechouseman must use
‘easonable care to store goods.

Sllowing exclusion clauses and waiver of
Stibrogation clauses would take away the
[fipetus for reasonable care.

bl
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the waiver of subrogation clause?




Kruger Decision

B.C. Court of Appeal — Held:

® A) First Choice was negligent 1n its
operations resulting in the fire = responsible

Stibrogation clause was a valid term of their
The clause did not reduce the



Kruger Decision

= B.C. Court of Appeal:

® A) A warehouse can limit 1ts liability with a
contractual limitation of hability clause.

A warehouse can shift the responsibility to
Bloss by requiring a storer to have insurance
ind by having a contractual clause waiving
SUDIC gaﬁf by the storer’s insurer.



Kruger Decision

m [ essons [earned:

® A) A properly drafted clause 1n a contract will
protect the party who the clause was intended

Situation can be applied to carrier contracts
tation contracts, and freight
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